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ATTORNEY disciplinary proceeding. Attorney publicly

repri manded.

11 PER CURI AM W review the report and recomrendation
of the referee, the Honorable Tinothy L. Vocke, that Attorney
Jeffrey T. Roethe receive a public reprimand and bear the ful
costs of this proceeding. Because no appeal has been filed, we
review the referee's report and reconmendation pursuant to SCR

22.17(2).' We approve and adopt the referee's findings of fact

1 SCR 22.17(2) provides:
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and conclusions of |[|aw W agree that Attorney Roethe's
prof essional m sconduct warrants a public reprinmand. W al so
find it appropriate to require Attorney Roethe to pay the ful
costs of this disciplinary proceeding, which are $24,630.53 as
of Decenber 16, 2009.

12 Attorney Roethe was admtted to practice law in
Wsconsin in 1969. He practices in Edgerton. In 2000 he
received a public reprimand for violating conflict of interest
rules when he represented a city, a developer, and a farnmer in
related real estate transactions w thout obtaining appropriate
conflict waivers, and he also nmade m srepresentations to the
Board of Attorneys Professional Responsibility, the predecessor
to the Ofice of Lawer Regul ation (OLR)

13 On Septenber 24, 2008, the OLR filed a conplaint
alleging five counts of msconduct arising out of Attorney
Roethe's handling of two informal probate matters. The first
probate mtter involved the estate of GW, who died on

Cct ober 28, 1999. GW's wll appointed her niece, A W, and

her sister, MS., as co-personal representatives. GW's wll
named five beneficiaries, including the two co-personal
representatives. GW's wll gave her sister-in-law an

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determne and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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undi vi ded one-half interest in a hone that GW and MS. owned
as tenants-in-conmon. The will also nade special bequests of
personal property and provided that the remainder of the estate
be divided equally anong the five heirs.

14 On Novenber 4 and 8, 1999, AW and GW's sister-in-
law met with Attorney Scott MCarthy, one of Attorney Roethe's
partners in the law firm then known as Roethe, Krohn, Pope,
McCarthy & Hass, LLP. MS. was present at the Novenber 8, 1999,
meet i ng. No fee agreenent was signed on either of those dates.
On Novenber 10, 1999, Barb Beyer, the firmls probate paral egal
assistant, asked AW and MS. to neet at the firms Edgerton
office to sign the initial probate docunents. On Novenber 11,
1999, GW's wll and an application for informal probate were
filed with the Rock County probate court and Attorney MCarthy
entered his appearance in the matter. Domciliary letters were
i ssued to the co-personal representatives on Novenber 22, 1999.

15 On Novenber 23, 1999, at Ms. Beyer's request, A W and
MS. again net at the firms Edgerton office. Attorney Roethe
met with the two wonen and asked them to sign a docunent
entitled, "Legal Services Agreenment." The docunent referred to
AW and MS. as "Cient" and Roethe, Krohn, Pope, MCarthy &

Haas, LLP, as "Attorney." The agreenent provided:

1. Services: CLIENT retains and enploys ATTORNEY to
provide |egal services in his behalf concerning the
probate of the following estate, to-wit [GW].

2. Fees: CLIENT agrees to pay ATTORNEY on the
foll ow ng basis (check A or B):
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XX (A FIXED FEE. A total fee not to exceed four
4% three (3% *** percent of the gross estate not
including costs and disbursenents to handle the
conpletion of the estate proceedings through to
concl usi on.

___ (B) HOURLY CHARGE. A fee of $  per hour for
all the tinme spent by ATTORNEY, and a fee of $
per hour for PARALEGAL tine, on the CLIENT'S matter
in conpleting the estate proceedings to conclusion
pl us costs and di sbursenents.

***Unl ess contested issues increase the fees to not
exceed four (4% [percent].

16 The agreenent did not contain an hourly fee. The
fixed fee option was selected by inserting "XX' before the
docunment was presented to the co-personal representatives. The
co- personal representatives and Attorney Roethe signed the Lega
Services Agreenment on Novenber 23, 1999. According to Attorney
Roethe, the Legal Services Agreenent was his standard witten
probate fee agreenent and he made the change from 4 percent to 3
percent with the wunderstanding that the fee would becone 4
percent if there were contested issues.

17 On Novenber 23, 1999, Attorney Roethe asked the co-
per sonal representatives to sign an undat ed per sona
representative’'s deed for the purpose of conveying GW's
undi vided one-half interest in the house to GW's sister-in-
| aw, pursuant to the special bequest in GW's wll. The co-
personal representatives signed the deed. The day and nonth on
the deed were |eft blank. The deed stated it was drafted by
Attorney MCarthy, and his name was typed under the line for
aut hentication of the grantors' signatures, but the signatures

were not authenticated or notari zed.

4
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18 A Novenber 24, 1999, nenorandum from M. Beyer to
Attorney MCarthy stated the personal representative's deed had
been signed and would be dated Decenber 31, 1999. As of late
Novenber 1999 a |arge volune of personal property was still in
t he house and needed to be sorted through and either distributed
or sold.

19 On Decenber 8, 1999, Attorney Roethe sent a letter to
MS. clarifying her responsibility for one-half of the expenses
associated wth the house because she owned an undivided one-
half interest in it. Ms. Beyer wote a Decenber 23, 1999,
menmor andum to Attorneys Roethe and MCarthy sunmmarizing a
t el ephone call she had received from AW The neno referred to
a household sale and said that after the sale AW was planning
to have the house professionally cleaned and treated for mce
infestation, and that once the house was cleaned and readied for
sale it could be transferred to GW's sister-in-I|aw

110 Attorney Roethe sent a letter dated January 17, 2000,
addressed to all five heirs saying that a famly neeting was
scheduled for January 22 to discuss and resolve any problens.
MS. and one of the heirs were the only people to attend the
meeting. Attorney Roethe sent a letter dated January 24, 2000,
to AW expressing his regret that she was unable to attend the
meeting. The letter stated that MS. agreed the house could be
put up for sale as soon as possible and that a sale of the
personal property could be scheduled. The letter also said that
MS. had serious health problenms and that her doctor had
recommended she not continue as a co-personal representative.

5
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Attorney Roethe said he advised MS. that instead of appointing
soneone else, they would work to wap up the estate as quickly
as possi bl e. The letter went on to say that all heirs agreed
the house could be imedi ately conveyed to GW's sister-in-I|aw,
and that if repairs needed to be made to the property, those
expenses needed to be paid out of the sale proceeds and not paid
by the estate.

11 On January 25, 2000, AW and GW's sister-in-law
sent Attorney Roethe a letter saying the sister-in-law would not
accept transfer of G W's undivided one-half interest in the
home wuntil the estate sale was conpleted and the prem ses
prof essionally cleaned. The letter also stated the sister-in-
| aw woul d not accept responsibility for any utilities, property
taxes, or expenses incurred until the sale and professional
cl eaning had been conpl et ed. The letter was signed by the
sister-in-law and A.W, as co-personal representative.

12 On February 1, 2000, GW's sister-in-law and A W
sent Attorney McCarthy a letter notifying himthat no one in the
law firm was to handle the sale of the house and that the
sister-in-law and AW would take care of any necessary house
sale arrangenents. According to various nenoranda from
Ms. Beyer to Attorney Roethe, M. Beyer had been contacted by
one of the heirs and by the proposed estate sale agent, and both
had indicated their concern that A W had not signed the
contract for the estate sale, despite attenpts to get her to do

SO.
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13 Attorney Roethe directed M. Beyer to "white out”
Attorney MCarthy's nanme and insert Attorney Roethe's name as
the person who had drafted the personal representative's deed
that had been signed, but not dated, by the co-personal
representatives on Novenber 23, 1999. Attorney MCarthy's nane,
whi ch had been typed under the line for authentication of the
grantors' signatures, was also "whited out,"” and Attorney
Roet he's nane was typed under the line instead. Attorney Roethe
al so had the year the deed was drafted changed from 1999 to 2000
and he inserted February 11 as the date. Attorney Roethe then
authenticated the co-personal representatives' signatures on
February 11, 2000. Attorney Roethe said it was his firns
policy to list the nane of the attorney responsible for a file
on deeds, and he said that in his opinion, changing the nane of
the attorney and the date violated no part of the code of ethics
and did not materially change the docunent or its effect.

114 The personal representative's deed containing Attorney
Roet he's changes was recorded on February 14, 2000. At t or ney
Roethe said the decision to record the deed on that date was a
joint decision of the heirs, Attorney MCarthy, and hinself.

115 Attorney McCarthy sent AW and GW's sister-in-law a
letter dated February 11, 2000, which said it was his
understanding that they wanted to handle the house sale
t hensel ves. He advised that the law firm was recording the
personal representative's deed transferring G W's one-half
interest in the house from the estate to GW's sister-in-I|aw.
The letter also advised that the sister-in-law was enpowered to

7
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proceed with the sale of the house with MS Attorney Roethe
said the letter was drafted for Attorney MCarthy's signature
because the February 1, 2000, letter from AW and GW's
sister-in-law had been addressed to Attorney MCarthy. Attorney
Roethe said he reviewed the letter with M. Beyer and approved
it.

116 On February 21, 2000, Attorney MCarthy sent G W's
sister-in-law the recorded personal representative's deed and
said, "The estate no longer retains any interest in the house,
and all expenses (utilities, repairs and taxes) should be paid
for equally by you and [MS.]."

17 On March 6, 2000, M. Beyer wote a nenorandum to
Attorneys Roethe and McCarthy which said the person who had been
planning to hold the estate sale would not in fact be holding
the sale since she had been unable to obtain a signed contract
from AW The neno also said that one of the heirs wanted to
know what the options were since it was not possible to nove
forward wthout A W's cooperation. The heir wondered if
anot her co-personal representative could be appointed to serve
with MS. A handwitten note on the bottom of the nenorandum
stated, "Yes. Appoint new PR "

118 On March 6, 2000, Attorney Roethe sent AW a letter
saying that the other heirs were upset that there was still no
date scheduled for a sale of the personal property, and that
A W's |ack of comrunication was causing unnecessary delays in

the estate. The letter went on to say:
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W are also now at the point in the estate where we
need to obtain your financial accounting as personal
representative.

It is inperative that you conmmunicate with our office
regardi ng the household sale and the final accounting
we need to prepare for the estate. If | do not hear
from you by March 15, 2000, the other heirs have
instructed ne to prepare the necessary docunents to
have you renoved as co- per sonal represent a-
tive.

119 Attorney Roethe's tinme records for GW's estate show
that a petition for MS. to sign seeking the renoval of A W as
co-personal representative was drafted on March 14, 2000. An
affidavit for MS.'s and two heirs' signatures was drafted and
reviewed by Attorney Roethe on the sane date. M S. signed the
petition and affidavit on March 17, 2000. Attorney Roethe sent
a letter dated March 15, 2000, to MS. and the two heirs
enclosing "the paperwork necessary to begin the process of
removing [A.W] as co-personal representative of the estate.”
The letter said the two heirs should each fax back their signed
"Page 3" of the affidavit. The letter did not contain a
notation that a copy was being sent to AW or GW's sister-in-
| aw.

20 According to firm time records, on Mrch 15, 2000,
Ms. Beyer had a tel ephone conversation with one of the heirs,
revi sed t he docunent s to remove AW as co- per sonal
representative, and faxed copies to the heir. A copy of the
last page of the affidavit, containing the tw  heirs’
signatures, was faxed back to the law firm on March 16, 2000.

MVs. Beyer notarized the two heirs’ signatures on their
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affidavit. The jurat for the affidavit stated, "Subscribed and
sworn to before ne this 16 day of March, 2000" and was signed
"Barbara F. Beyer." Attorney Roethe admtted the two heirs
lived out of state and did not personally appear before
Ms. Beyer on March 16, 2000.

21 The petition to renpve A W as co- per sonal
representative, with its acconpanying affidavit, was filed wth
the court on March 24, 2000. An order was issued that sane day
for the petition to be heard on April 26, 2000. The hearing was
|ater adjourned to My 31, 2000. After several attenpts to
personally serve AW wth notice of the hearing, the notice was
served on GW's sister-in-law on April 8, 2000. Noti ce of the

hearing was al so published in the MIton Courier.

22 On April 18, 2000, Attorney Guy Fish faxed a letter to
Attorneys Roethe and MCarthy saying he had been retained by
A.W and asking whether Attorney Roethe's firm represented MS.
wWith respect to the petition. By letter dated April 19, 2000,
Attorney Roethe told Attorney Fish that his firm represented
GW's estate and not MS. as an individual. The letter said
the majority of GW's heirs were "clanoring to find out why
this estate is not proceeding.” He said he brought the petition
because he could not probate the estate wthout A W's
cooper at i on. Attorney Roethe said he intended "to testify at
the hearing as an officer of the Court about the delays caused
by [AW's] behavior.

123 On May 1, 2000, A W advised Attorney Roethe that she
woul d resign as personal representative. Attorney Roethe sent

10



No. 2008AP2366- D

AW a letter the follow ng day enclosing a resignation form for
A W to sign.

124 On May 3, 2000, GW's sister-in-law coll apsed and was
rushed to a hospital. She |apsed into a cona and died on May 6,
2000.

125 A W signed the docunent saying she was resigning as
co-personal representative on My 11, 2000. One of GW's
heirs, R W, was appoi nt ed as successor co- per sonal
representative on May 22, 2000.

126 The final account for G W's estate l|isted attorney
fees of $6,205.96. This amount was 4 percent of the inventoried
value of the estate. The final account did not indicate that a
percentage was used to calculate the amount of attorney fees.
Attorney Roethe kept time records through August 3, 2000, on
which date the billable time for the estate was $6,386.25. The
final account was submitted and the estate was closed on
February 1, 2001. The tinme spent to finalize the estate after
August 3, 2000, was not billed because it exceeded the 4 percent
fixed rate. Attorney Roethe's tinme records indicated that
between March 3 and April 30, 2000, he spent 4.1 hours on
matters that appeared to be directly related to the effort to

remove AW as co-personal representative and M. Beyer spent

approximately 9 hours on that task. Using their respective
billing rates, this anobunted to approximately $1,300 of billable
tinme.

27 As noted, GW's sister-in-law died on My 6, 2000.
The sister-in-laws nost recent will was dated Septenber 18,

11
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1998, and named AW and R W as beneficiaries and asked that

they be appointed to serve as co-personal representatives. A W

had the will in her possession. A copy of a 1987 wll was al so
in existence. RW said he believed that AW had GW's
sister-in-law s nost recent wll. R W said he did not want

AW to act as personal representative because of the trouble
they had wwth her in GW's estate.

128 On May 17, 2000, Attorney Carol Hatch faxed a copy of
GW's sister-in-laws 1987 wll to RW The 1987 wll
appointed RW and A W as co-executors. On May 19, 2000, in
response to a request from Ms. Beyer, Attorney Fish faxed a copy
of a nore recent, but unsigned and undated, wll to Ms. Beyer.

129 According to Attorney Roethe's tinme records, on
May 22, 2000, a file was opened and the initial probate
docunents were prepared for GW's sister-in-law s estate. By
letter dated the sanme day, Attorney Roethe nmailed the docunents
to RW instructing himto sign them so that the copy of the
1987 will could be filed with the court. On May 24, 2000, Ms.
Beyer wote Attorney Roethe a nmeno saying that RW had called
to say AW told him she had a new wll. The nmenp said RW

told Ms. Beyer he would like to wait and see if AW filed the

wll. Ms. Beyer said she asked that RW still sign and return
the docunents that had been sent to him In a May 29, 2000,
letter to Attorney Roethe, R W said, "I have executed and

hereby return the initial docunents to be used to file with a
copy of my nother's 1987 wll. You should place whatever date
IS necessary on them"

12
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30 In a June 5, 2000, letter to the register in probate,
Attorney Roethe said because the original could not be |ocated,
he was enclosing a copy of GW's sister-in-law s Septenber 4,
1987, wll. He also enclosed an application for informal
adm nistration, notice to creditors, and proof of heirship.
Those docunents were filed on June 6, 2000. The application,
signed by RW, said that RW had made diligent inquiry and was
unawar e of any subsequent revocation of the 1987 will. Attorney
Roethe's letter to the court said, "You wll note that the
(sic.) [RW] is requesting that he be appointed as sole
personal representative of the estate as he believes his sister
[AW] is not suitable to serve."

31 On June 6, 2000, AW filed the 1998 will wth the
probate court.

132 The application for informal admnistration filed by
Attorney Roethe on June 6, 2000, was signed by RW Ms. Beyer
notarized R W's signature on the application, and the jurat
stated, "Subscribed and sworn to before nme on 06-05-00" and was
signed "Barbara F. Beyer." The proof of heirship was also
signed by RW Ms. Beyer notarized R W's signature on that
docunent, with the sanme jurat as appeared on the application.
RW was not in Wsconsin on June 5, 2000. Hi s signature was
al ready on the docunents he returned to Attorney Roethe with his
May 29, 2000, letter.

133 RW faxed GW's sister-in-laws 1998 wll to
Attorney Roethe on June 6, 2000, saying he had received the
docunent from A W that sane day in an envelope postnmarked

13
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June 2, 2000. On June 8, 2000, Attorney Roethe sent A.W copies
of the docunents that had been filed on June 6, 2000, including
a copy of the 1987 will, which he said RW had believed to be
the last signed wll. Attorney Roethe also enclosed a copy of
the order giving notice of clains. He said he had just received
a copy of the 1998 wll from RW and he advised AW to file
the original wll as soon as possible. The letter also
di scussed the offer to purchase the house in which GW's
sister-in-law had owned an undi vi ded one-hal f interest.

134 A W, through counsel, filed a second petition for
adm ni stration on June 13, 2000. The matter was set for hearing
on July 7, 2000. A.W's attorney suggested the appointnent of
an independent personal representative, and this was agreed to
by stipul ation. The stipulation and order, filed on July 7,
2000, appointed a bank as the sole personal representative,
admtted the 1998 will to probate, and stated that the June 6,
2000, notice and order for filing clains was vali d.

135 The OLR' s conplaint alleged the following counts of
m sconduct arising out of Attorney Roethe's handling of the two
est ates:

Count One. By havi ng t he t wo co- per sonal

representatives sign a Legal Services Agreenment that
provided for a fee based on a percentage of the estate's
gross value, and by charging a percentage of the estate's
value for his representation, Attorney Roethe violated Ws.

St at. 8§ 851.40(2)(e), and suprene court deci si ons

14



No. 2008AP2366- D

regul ating the conduct of |awers, in violation of former
SCR 20: 8. 4(f).2

Count Two. By directing his assistant to change the
year typed on a deed, to change the nanme of the deed' s
drafter, and to insert a day and a nonth on the deed, after
the deed had been signed by the grantors and w thout the
know edge or permssion of one of the grantors, when
Attorney Roethe would have violated SCR 20:8.4(c) had he
engaged in the conduct hinself, Attorney Roethe violated
former SCR 20:8.4(a).?3

Count Three. After having received a January 25,

2000, joint letter from one of the grantors/co-persona
representatives who had previously signed an undated

personal representative's deed and from the grantee naned

2 Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d C.R45 (eff. July 1, 2007); and
S. C. O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730

NWwW2d &¢.R-29 (eff. July 1, 2007). Because the conduct
underlying this case arose prior to July 1, 2007, unless
otherwi se indicated, all references to the Wsconsin Suprene
Court Rules of Professional Conduct for Attorneys wll be to

those in effect prior to July 1, 2007.

Former SCR 20:8.4(f) provided it is professional m sconduct
for a lawer to "violate a statute, suprene court rule, suprene
court order or suprene court decision regulating the conduct of
| awyers; "

3 For mer SCR 20:8.4(a) provided it is professional
m sconduct for a lawer to "violate or attenpt to violate the
Rules of Professional Conduct, know ngly assist or induce
anot her to do so, or do so through the acts of another; . . . ."

15
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on the deed, stating that the grantee would not accept
transfer of the real estate to her until certain events had
occurred; by inserting the date of February 11, 2000, on
the deed, by inserting February 11, 2000, as the date he
authenticated the grantors' signatures, and by recording
the deed on February 14, 2000, Attorney Roethe violated
former SCR 20:1.2(a)* and SCR 20:8.4(c).°

Al so, by failing to respond to the co-personal
representative's January 25, 2000, letter; by failing to
inform her that he had dated the personal representative's
deed February 11, 2000, and authenticated her signature on
that date; by failing to ensure that A W, as co-persona
representative, was informed of his intention to record the
personal representative's deed prior to the tine it was
recorded; and by failing to send AW a copy of a March 15,
2000, letter addr essed to t he ot her co- per sonal

representative and two heirs, which Jletter enclosed

* Former SCR 20:1.2(a) provided, in pertinent part:

A lawer shall abide by a client's decisions
concerning the objectives of representation, subject
to paragraphs (c), (d) and (e), and shall consult wth
the client as to the neans by which they are to be
pursued. A lawer shall informa client of all offers
of settlenent and abide by a client's decision whether
to accept an offer of settlenent of a matter.

°> Former SCR 20:8.4(c) stated it is professional m sconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or m srepresentation.”

16
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paperwork to renmove A W as co-personal representative,
Attorney Roethe violated former SCR 20:1.4(a).°

Count Four. By permtting and ratifying hi s

assistant's conduct in notarizing the signatures of two
persons on a sworn affidavit, when those persons did not
appear before his assistant on the date she attested the
signatures were subscribed and sworn to before her and when
the two persons were not even in Wsconsin on that date

and by permtting the notarized affidavit to be filed with
a court, when Attorney Roethe would have violated SCR
20:8.4(c) had he engaged in the conduct hinself, Attorney
Roet he viol ated former SCR 20:5.3(c).’

Count Fi ve. By permtting and ratifying hi s

assistant's conduct in notarizing RW's signature on an

® Former SCR 20:1.4(a) provided, "A lawer shall keep a
client reasonably informed about the status of a matter and
pronptly conply with reasonabl e requests for information."

" Former SCR 20:5.3(c) provided: Responsibilities regarding
nonl awyer assi stants.

(c) A lawer shall be responsible for conduct of
such a person that would be a violation of the Rules
of Professional Conduct if engaged in by a | awer if:

(1) the lawer orders or, with the know edge of
the specific conduct, ratifies the conduct involved;
or

(2) the lawer is a partner in the law firm in
which the person is enployed, or has direct
supervisory authority over the person, and knows of
the conduct at a tine when its consequences can be
avoided or mtigated but fails to take reasonable
remedi al action.

17
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application for informal admnistration and on a proof of
hei rship, when R W did not appear before his assistant on
the date she attested the signatures were subscribed and
sworn to before her, and when R W was not even in
Wsconsin on that date and Attorney Roethe and his
assistant knew R W had signed the docunents several days
before the date of the notarization; and by then permtting
the two notarized docunents to be filed wwth a court, when
Attorney Roethe would have violated SCR 20:8.4(c) had he
engaged in the conduct hinself, Attorney Roethe violated
former SCR 20:5.3(c).
136 Attorney Roethe filed an answer and affirmative
def enses. On October 2, 2009, the parties entered into a
stipulation whereby they agreed that certain matters could be
considered by the referee as being established as a natter of
fact. A hearing was held before the referee on October 19 and
20, 20009. The referee issued his report and recommendati on on
Novenber 27, 2009. He concluded the OLR failed to neet its
burden of proof with respect to the allegations contained in
Counts 2 and 3 of the OLR s conplaint. He concluded the OLR had
met its burden of proof as to the allegations contained in
Counts 1, 4, and 5.
137 As to Count 1, the referee concluded that Attorney
Roet he's | egal services agreenent providing for a fee based upon
a percentage of the gross value of the estate was a violation of

Ws. Stat. § 851.40(2)(e), which controls billing in probate

18
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matters.® The referee noted that Attorney Roethe was charged
with violating SCR 20:8.4(f), which nakes it professiona
m sconduct for an attorney to violate a statute. The referee
found that the OLR net its burden of proof on Count 1.

138 As to Count 2, the referee found that Attorney Roethe
directed his assistant to change the year typed on a deed,
change the nane of the deed's drafter, and insert a nonth and
date on the deed after it was signed by the grantors. The
referee found these changes were made with the know edge and
perm ssion of the grantors. Consequently, the referee found
that OLR failed to neet its burden of proof as to Count 2.

139 As to Count 3, the referee also found that OLR failed
to neet its burden of proof. The referee concluded that the OLR
failed to prove that Attorney Roethe did anything beyond the
scope of his representation. The referee said Attorney Roethe
was representing the co-personal representative of an estate,

and the goal was to distribute the special bequests and do

8 Wsconsin Stat. § 851.40(2)(e) (1999-2000) provided:

(2) Any per sonal representative, hei r,
beneficiary under a will or other interested party may
petition the court to review any attorney's fee which
is subject to sub. (1). If the decedent died
intestate or the testator's will contains no provision
concerning attorney fees, the court shall consider the
followng factors in determning what is a just and
reasonabl e attorney’s fee:

(e) The sufficiency of assets properly available
to pay for the services, except that the value of the
estate may not be the controlling factor.
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what ever was necessary to close the estate. The referee
concluded that any problens in conmunication were caused by
A W's failure to comunicate with Attorney Roethe, not the
ot her way around.

140 Wth respect to Count 4, the referee noted the parties
stipulated that by permtting and ratifying his assistant's
conduct in notarizing signatures of two persons on a sworn
affidavit, when those two persons did not appear before the
assistant on the date she attested the signatures were
subscribed and sworn to before her, and when the two persons
were not even in Wsconsin on that date, Attorney Roethe
violated former SCR 20:5.3(c).

41 As to Count 5, the referee noted that Attorney Roethe
al so stipulated that by permtting and ratifying his assistant's
conduct in notarizing RW's signature on an application for
informal adm nistration and on a proof of heirship, when R W
did not appear before the assistant on the date she attested his
signatures were subscribed and sworn to before her, and then by
permtting the notarized docunents to be filed with the court,
Attorney Roethe violated fornmer SCR 20:5. 3(c).

142 The OLR s conplaint sought a 60-day suspension of
Attorney Roethe's license. In formng his recomendation for a
sanction, the referee noted a nunber of aggravating factors, the
nost serious being that Attorney Roethe received a public
reprimand in 2000. The referee also noted that the matter
involved two different estates and multiple counts of
m sconduct .
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143 The referee commented at |ength about the credibility

of the various wtnesses who testified at the hearing. The
referee found that AW "was argunentative and of ten
nonr esponsi ve, especially on cross-exam nation. S She
attenpted to parse words . . . when it suited her. She did run
on answers. She basically tried to take control of the
guestioning when she was on the stand.” The referee said during

her testinmony A W repeatedly denied the obvious, gave opinions
she was not gualified to gi ve, and frequently made
overstatements of fact. The referee noted that AW waited for
six years before filing a grievance wwth the OLR When asked
about the delay, A W said she had spent 700 hours working on
the second estate and that she had been injured and laid up for
a year and a half or two years. The referee said, "I found her
reasons to be entirely unconvincing."

144 The referee said although A W continually denied she
had hired Attorney Roethe's firm for the probate, exhibits
admtted into evidence clearly indicated that she did in fact
hire the law firm for probate. VWile A W denied receiving
Attorney Roethe's March 6, 2000, letter, the referee found she
did not receive the letter because she deliberately avoided
picking it up. The referee sumed up A W's testinony by
saying, "She basically accuses everybody else, at the best, of
being wong, and at the nost of |Ivying. Therefore, unless her
testinony was corroborated by sone other wtness, | gave it

absol utely no wei ght what soever."
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145 The referee found that Attorney Roethe was an honest
w tness, and there was nothing to suggest he did anything for
personal gain or to injure any of the heirs.

46 There was a dispute over whether the estate or the co-
personal representatives were the client. Attorney Bruce Briney
testified there were no reported cases on point giving guidance
as to who the client is in a probate matter. However, Attorney
Briney testified unequivocally that the client is the estate.
In Attorney Briney's opinion, it was reasonable for Attorney
Roethe to presune he was representing the estate as a client,
and he testified that Attorney Roethe's scope of representation
was appropriate. Attorney Janmes Hi |l expressed the opinion that
the co-personal representatives, not the estate, were the
clients. The referee ultimately concluded the co-personal
representatives were the clients.

147 The referee based this conclusion, in large part, on
t he | anguage of t he | egal servi ces agr eenent, whi ch
unequi vocally indicated the <clients were the co-personal
representatives. Nonet hel ess, the referee said Attorney Roethe
quite clearly and honestly believed the estate was his client
and he was doing what he was obligated to do as an attorney for
the benefit of the estate. The referee noted that Attorney
Roet he has had a |long and honorable career and has benefitted
his | ocal conmmunities through various civic organizations. The
referee also said there was testinony at the hearing that
Attorney Roethe was acting as a reasonable attorney would act.
The referee also comended the parties for entering into a
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stipulation as to many of the facts, which shortened the hearing

process. The referee concluded by saying:

And finally, | would be remss if | didn't say
quite bluntly that Attorney Roethe was afflicted with
an insufferable, wunreasonable client in this case.
W've all had them and his biggest mstake was not
getting rid of her quickly rather than allowi ng her to
take up the resources of his firmin such a way that
it should have been predictable that nothing the firm
did for her was ever going to satisfy her.

148 Accordingly, the referee recommended that Attorney
Roethe be publicly reprimnded and that he be required to pay

the full costs of the proceeding.

149 This court will affirm a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are
reviewed de novo. In re Disciplinary Proceedi ngs Against Tully,

2005 W 100, 125, 283 Ws. 2d 124, 699 N W2d 882. This court
is free to inpose whatever discipline it deens appropriate,

regardl ess of the referee's recomendati on. In re Disciplinary

Proceedi ngs Agai nst Wdule, 2003 W 34, 944, 261 Ws. 2d 45, 660

N. W 2d 686.

150 Because they have not been shown to be clearly
erroneous, we adopt the referee's findings of fact. W al so
agree with the referee's conclusions of law and his
recommendation regarding the appropriate |evel of discipline.
We conclude that a public reprimand is sufficient to achieve the
objectives of attorney discipline. Finally, we order that

Attorney Roethe shall bear the full costs of this proceedi ng.
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151 IT IS ORDERED that Jeffrey T. Roethe is publicly
repri manded for professional m sconduct.

152 1T IS FURTHER ORDERED that within 60 days of the date
of this order, Jeffrey T. Roethe pay to the Ofice of Lawer
Regul ation the costs of this proceeding. If such costs are not
paid within the tinme specified, and absent a showng to the
court of his inability to pay the costs wthin that tine, the
license of Jeffrey T. Roethe to practice law in Wsconsin shal

be suspended until further order of this court.
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